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CURRENT TOPICS 


Lord Fairfield 


It is hard to believe that Lorp FarrFIELD is dead. He 
radiated so much kindliness and charm that to all who knew 
him, whether as counsel, judge or friend, he seemed too real 
an individual ever to suffer decease. Generations which did 
not know him alive will rise and call him blessed for his 
tremendous contribution to the humanising of our sometimes 
harsh common law. His brilliant judgment in Haynes v. 
Harwood {1935} 1 K.B. 146 established that a person rescuing 
his neighbour from imminent risk of death or injury was not to 
be penalised by the doctrine of volenti. In Monk v. Warbey 
[1935] 1 K.B. 75, he boldly extended the doctrine of civil 
responsibility in tort for breach of statutory duty to failure 
to. insure against third-party risks, contrary to the Road 
Traffic Act, 1930, s. 35. The Right Honourable Sir FREDERICK 
ARTHUR GREER, P.C., BARON FatrRFIELD, of Caldy, County 
Palatine of Chester, was born on Ist October, 1863. His 
record as a scholar was brilliant ; first-class honours in 
philosophy at Aberdeen University, Fullerton scholar, Bacon 
and Arden Scholar of Gray’s Inn—these were only a few of 
his achievements. He was called to the Bar in 1886 and 
practised in Liverpool, in commercial and shipping cases, 
until in 1907 he moved to London, and in 1910 took silk. 
In 1919 he was appointed a judge in the King’s Bench Division 
and in 1927 he received his well-deserved promotion to the 
Court of Appeal. After this appointment he continued his 
active interest in legal education, and in 1934 was made 
chairman of the Council of Legal Education. He was 
honorary LL.D. of his own university, and in 1930 he received 
an honorary LL.D. from Liverpool University, where he was 
also appointed Public Orator. He also maintained interest 
in his Inn, of which he was at one time Treasurer. Solicitors 
who have appeared before him in chambers or in court can 
testify to his courtesy and consideration as a judge. The 
world is poorer for his loss. 


Sir Ernest Bird 


ANOTHER notable figure whose death we deeply regret 
passed away last week. Sir ERNEST EDWARD BikD, who 
died suddenly on 6th February, was well known to solicitors 
as last year’s President of The Law Society. Himself the 
son of a solicitor, GEORGE ADAM BirD, of Kidderminster and 
Worcester, he was educated at the King’s School, Worcester, 
of which he was a King’s Scholar, and was articled in 1895 
tohis cousin, Sir WILLIAM Birp. He passed his final examina- 
tion with honours in 1900, and became a partner in his cousin’s 
firm, which shortly afterwards changed its name to BirD 
and Birp. Since 1923 he had been on the Council of The 
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Law Society, and since 1938 a member of its Disciplinary 
Committee. Apart from these activities he was also chairman 
for some years of the Legal and General Insurance Society, 
Ltd., a director of the Gresham Life Assurance Society, Ltd., 
and of Williams Deacon’s Bank, Ltd., and a number of other 
companies. He was also twice Master of the Salters’ Company 
and twice Master of the Playing Card Makers’ Company. 
The late Sir ERNEST BirpD was a solicitor in the best English 
tradition and his life is a great example to all members of 
his profession. 


The Bar Librarian 

BeNcH and Bar will join in congratulating Mr. RoBERT 
AuGustus RIcHEs on the fiftieth anniversary of his service 
in the Bar Library at the Law Courts. This service is not his 
only connection with the law—his brother is a partner in the 
firm of Last, Riches & Co. He succeeded his father as chief 
librarian in 1917, having worked as his assistant for twenty- 
two years. Anyone who has used the Bar Library, whether 
by right or by courtesy, will have appreciated not only the 
willing but the exceptionally able service of Mr. Riches. If 
there is a case which is untraceable in the reports it is to 
Mr. Riches that barristers usually turn, and most frequently 
not in vain. The Bar Library is maintained by the four Inns 
of Court and contains some 40,000 books, but it is, in fact, 
the Supreme Court library. Mr. Riches has the able ‘assist- 
ance of Mr. Brrp and Mr. Everest of the Probate Library. 
He is also responsible for the libraries in the separate courts 
as well as the Admiralty library, of which he is official 
librarian. In addition to all these activities, Mr. Riches finds 
time for legal research and authorship, and some readers may 
remember his interesting contribution to the Law Quarterly 
Review of April, 1943, on the gold collars of S.S. worn by the 
Lord Chief. Justices of England, and before the Judicature Acts 
by the Chief Justices of the Common Pleas and Chief Barons of 
the Exchequer. The article was a brilliant piece of research, in 
which Mr. Riches’ knowledge of painting and the old masters 
was evident. Painting is Mr. Riches’ other great interest 
outside his work, and his oils and water colours disclose a 
genuine love of the English countryside. Mr. Riches’ ruling 
passion is, of course, the Bar Library, and to see him at work 
there is to be convinced that he can say, with Prospero : 
“My library was dukedom large enough.”’ 


The ‘“ Humble ” Petition 

THE approach to the King’s courts by petition has from 
time immemorial been one of humility. The word “ humble ”’ 
has recently been omitted with increasing frequency from 
divorce petitions, and this change has so far passed without 
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judicial comment. The absence of this traditional word from 
a petition for the compulsory winding up of a company, 
presented by His Majesty’s Attorney-General to His Majesty’s 
Supreme Court of Judicature, provoked the observation from 
VaIsEY, J., on 5th February, that he would have thought 
that the Attorney-General, in approaching the court on behalf 
of His Majesty ‘‘ would not consciously leave out traditional 
words.” They were in no way derogatory, his lordship 
added. If, however, he came into court with a command 
constitutionally given the position was different. If it was 
honourable enough for His Majesty to approach his own 
courts as a petitioner, the addition of the word “ humble ”’ 
did not add to that condescension. He was in no sense 
standing on the dignity of the court. The court would, said 
his lordship, until otherwise directed by a higher authority, 
keep to the traditional form. In these democratic days it may 
be that there is a certain unwillingness on the part of some 
citizens to admit feelings of humility towards any person, 
and it must not be forgotten that Dickens, through the 
medium of his hypocritical ‘ Uriah Heep” attached to the 
epithet “ humble ’’ a somewhat repulsive meaning. In the 
sense of Kipling’s Recessional : ‘‘ Still stands Thine ancient 
sacrifice, an humble and a contrite heart,’’ even kings may 
properly wish to aspire to humility. 


Cruelty and the Law 


“A pEEP and widespread hatred of cruelty,’’ wrote 
Mr. W. Harvey Moore in the Sunday Times of 11th February, 
“if it is steady, persistent and informed, is the work of a 
civilised people.’’ In this country recent events, such as the 
Hereford case, the “ glasshouse’ inquiry, and two more 
recent inquiries as to the care of children in public institutions 
show, as Mr. Harvey Moore points out, how sensitive the 
public mind is to allegations of cruelty. None will deny that 
the law provides heavy penalties for cruelty to children—up 
to {25 fine and six months’ imprisonment by the magistrates’ 
courts and £100 or two years’ imprisonment by the higher 
courts. Assuming that there is a tendency to treat these 
offences with over-light sentences, Mr. Harvey Moore’s 
suggestion that the evil might be dealt with by improving the 
quality of justices’ clerks, improving the selection and training 
of justices, improving the appellate courts of quarter sessions 
and providing cheaper appeals, are sound. Mr. Harvey 
Moore, however, while assuming for the sake of argument 
that the administration of the law has proved defective, does not 
appear convinced that this is so, because, ashe says, it is unsound 
to contrast sentences in different cases, as previous convictions 
may weigh heavily in the scale. It cannot be denied that no 
conclusions can be drawn from contrasting sentences in two 
cases, but the impression that magistrates punish offences 
against property more severely than they do offences against 
the person is not confined to laymen. “ Solicitor’’ in 
“English Justice ’’ (Allen Lane, Penguin Books), p. 62, says 
that magistrates tend to treat offences against property with 
more severity than those against the person, and refers to the 
old story of a magistrate who told a farmer that he had given 
a man a month for stealing apples “ and if we’d ha’ been sure 
he was guilty we'd ha’ given him six.’’ This may not happen 
quite like that to-day, but many solicitors are convinced that 
that attitude of mind is all too persistent. The strong 
expression of public opinion, as Mr. WALTER H. McCann, 
acting director of the N.S.P.C.C., pointed out in a letter to 
The Times of 7th February, is urgently necessary, so that all 
concerned with trying these cases should know that they are 
expected to inflict punishment adequate to the crime. 


War Crimes 
Lorp WkiIGHT has been elected as chairman of the United 
Nations’ War Crimes Commission in succession to Sir CECIL 
Hurst, who has resigned for medical reasons. Lorp FINLAY 


takes the place of Sir CecIL Hurst on the Commission. In 
the course of a statement issued after his election Lorp 
WRIGHT said that he would do his best to ensure that the 
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failure to bring the war criminals to justice which followed 
the 1914-18 War would not be repeated this time. He 
doubted whether the British public realised just how wide- 
spread and how calculated were the atrocities which the Axis 
forces had committed in this war. He desired to make clear 
that the United Nations’ War Crimes Commission was an 
independent international body and was the chosen instrumen- 
of the various Governments represented on it for the investigat 
tion of war crimes. It was not a prosecuting body, but it 
was the organisation which took the first steps in seeing that 
war crimes did not go unrequited. In his view close co- 
operation with the Russian Extraordinary State Commission 
was eminently desirable. Both Commissions were working 
with the same end in view, and in his opinion their approaches 
to the common problem were not radically different. The 
United Nations War Crimes Commission adopted the following 
resolution on the same day as Lorp WRIGHT'S election, 
31st January: ‘‘ Reports have appeared in the Press 
suggesting that the success and even the continuation of the 
work of the United Nations’ War Crimes Commission are in 
danger. There is no question of this Commission’s ceasing 
to discharge the task placed upon it by the Governments of 
the United Nations. On the contrary, its operations have 
been placed on a firmer basis by the liberation of Axis- 
occupied territory and the greatly increased opportunity of 
obtaining evidence.” The uneasiness that is prevalent is as 
to whether the chief criminals, the instigators and plotters of 
mass murder and inhuman cruelties on a scale unprecedented 
in history, are after all only to be dealt with at the worst by 
banishment to some secluded St. Helena. This is not to be 
read into the joint declaration signed by President ROOSEVELT, 
Mr. CHURCHILL and Marshal STALIN on Ist November, 1943, 
that the chief criminals are to be ‘‘ punished by the joint 
decision of the Governments of the Allies.” This is not a 
matter for the War Crimes Commission, but it will 
have to be dealt with by executive action. To be 
effective as a deterrent that action will have to be swift 
and sure. 


Right of Representation 


THE increasing restriction of the right of members of the 
legal profession to appear before departmental and other 
tribunals has drawn from the Council of The Law Society the 
comment that the opinion still seems to prevail in many 
Government circles that the work of an advocate is so easy 
that it can be performed by anyone and everyone (The Law 
Society's Gazette, January). The issue is one which affects 
the public interest, for to deny citizens the right to have the 
best possible assistance in putting forward their cases before 
any tribunal is to deny justice itself. An example of this 
dangerous modern tendency to deny justice is to be found in 
Mr. BeEvin’s recent statement, quoted by The Law Soctety’s 
Gazette of January, that neither a worker nor his former 
employer is entitled to be awarded the cost of being legally 
represented before a reinstatement committee or the umpire. 
Worse cases, as lawyers know, are to be found in the 
deferment tribunals of first instance, where lawyers are not 
permitted to appear as such. The reason given for this is 
that it is undesirable to give one man an advantage which is 
not available to another owing to lack of means. There are 
many answers to this argument, the principal being that it 
would not be difficult to arrange representation for everybody 
at a cost within the reach of everybody. This has already 
been officially recommended in Australia, as we noted in a 
current topic on 30th December, 1944 (vol. 88, p. 432). 
The Advisory Committee on National Security Regulations 
in Australia has recommended the removal of restrictions on 
legal practitioners appearing before fair rent boards and man- 
power tribunals, and control of fees by fixing them at £3 3s., 
unless special reasons were given for the charge of a higher 
fee. It is good to see that important event noticed in the 
current issue of The Law Society's Gazette, and it is to be 
hoped that this will be the prelude to action of a more forceful 
kind to end an unsatisfactory state of affairs. 
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Future of Workmen’s Compensation 


THE possible loss to the legal profession of what has been 
and still is a busy field for their activities has not caused much 
moaning at the bar, or for the matter of that, any lamenta- 
tions in the ranks of solicitors. The proper and frequent 
comment of solicitors on the proposals in the White Paper 
on Social Insurance so far as they affect workmen’s compensa- 
tion and the work of lawyers has been that if that work goes, 
some other work is bound to take its place. Many lawyers 
would go further and admit that it is wrong that payments 
for incapacity should rest, to quote Sir WILLIAM BEVERIDGE, 
in the last resort, upon the threat or the practice of litigation, 
“and shat a system which allows claims to be settled by 
bargaining between unequal parties ’’ and ‘‘ permits payments 
of socially wasteful lump sums, instead of pensions in cases 
of serious incapacity,”’ is socially unjust. Mr. W. L. Burn, 
writing in the January issue of the Nineteenth Century, 
states that Sir William Beveridge’s suggestion that the 
present system is slightly weighted against the injured 
workman will probably not find much favour with counsel 
and solicitors practising in workmen’s compensation cases. 
He points out that most judges lean slightly towards the 
interests of the workmen, and that some judges lean heavily 
and consistently in that direction. No one will dispute 
this, but the judges are not the system, and few judges, 
we venture to submit, would, if privately asked, support 
the system in its present form. Grave criticism, however, 
is directed by the writer against the system of State adminis- 
tration by industrial pensions officers, local appeal tribunals 
and an Industrial Injury Insurance Commissioner, on the 
ground of lack of independence and possible lack of publicity 
of these Courts. The criticisms are valuable as warnings 
of what must be guarded against. There is no reason why 
judges in the new tribunals should not be as independent 
and as learned in compensation law as the county court 
judges. Nor is secrecy necessarily inherent in the idea of an 
administrative tribunal. On the other hand, solicitors will 
find every reason to support the writer’s criticism of the 
suggestion that applicants should not be represented because, 
as the Solicitor-General observed in the debate on 9th 
November, 1944, this might “ reproduce the litigious atmos- 
phere.”” It must be stressed that if litigation means the 
hearing of both sides under the most favourable conditions, 
it is an essential feature of democracy, and advocacy still 
has a vital function to perform in all tribunals. 


Legal Aid: Scottish Proposals 


So far, among the many contributions made to the 
discussion on legal aid for the poor, little has been heard from 
those officers of H.M. Forces who, with their experience of the 
comparatively recent services legal aid schemes, could probably 


say much on this subject. One such contribution, however, 
is published in the Scots Law Times of 13th January, in the 
form of an article by Major Tuomas YounG, Writer to the 
Signet, of the Legal Aid Section, Scottish Command. Mutatis 
mutandis, his suggestions might be usefully considered in 
relation to English reforms. The writer disagrees with the 
view expressed in the 1937 Morton Report that “ it is certainly 
not in the interests of the State that all citizens should be 
litigious.” His opinion is that it is very much in the 
interests of the State that the citizen should be able to enforce 
his nghts or have them declared. Strong arguments in favour 
of this view are put forward: (1) the deplorable tendency to 
subtract from the jurisdiction of the courts in favour of 
departmental tribunals ; (2) the State provides for the physical 
health of its citizens: their mental health is equally the 
State’s concern; (3) H.M. Services have recognised in the 
cause of the soldier’s morale that legal aid is necessary: the 
citizen’s morale is equally important. Major YouNG recom- 
mends the setting up of State-aided legal advice bureaux in 
every town, with a flexible means test secured by a statutory 
deciaration. He also proposes that there should be a right of 
appeal to the court against refusal to undertake a case. There 
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should be a central supervisory bureau, and special lower 
scales of costs. Yo prevent frivolous applications, Major 
YOUNG suggests that a small nominal fee of 1s. or even 2s. 6d. 
be charged. Another interesting proposal is that a member 
of the staff of each bureau should attend at the police 
court or sheriff's court each morning to deal with matters 
on the spot. By reason both of the source of these 
proposals and of the convincing arguments put forward in 
their support, they should receive immediate and_ serious 
consideration. 


Recent Decisions 


In Fletcher v. Fletcher, on 7th February (The Times, 
8th February), DENNING, J., held that it was unreasonable of 
a husband to expect his wife to join the Bruderhof com- 
munity which lived apart from the world in a special kind of 
religious community and to which the wife felt no cali, and 
that the husband’s continuing to live in that community, 
away from his wife, constituted desertion. DENNING, J., 
granted a decree nist. 


In Rogers v. Henlys, Ltd., on 7th February (The Times), 
8th February), the Court of Appeal (Scott, LAWRENCE and 
Morton, L.J J.) held that the word “ earnings,”’ in s. 8 of the 
Workmen’s Compensation Act, 1925, was not used in the 
limited sense of earnings under a contract of service, but was 
a compendious way of saying that the family of the deceased 
man were entirely dependent for their livelihood on money 
coming to the family frem the workman as its head. The 
wife and family of the deceased were entirely dependent on 
the earnings of the deceased from his own business as a radio 
engineer, but at the time of the accident which resulted in his 
death he was acting as a volunteer driver, to drive a motor 
chassis from Bristol to Kilmarnock for the appellants, at the 
rate of £1 a day, plus an allowance for maintenance and a 
free railway ticket from Kilmarnock. 


In Larrinaga Steamship Co., Ltd. v. R., on 9th February 
(The Times, 10th February), the House of Lords (the Lorp 
CHANCELLOR, LorD THANKERTON, Lorp Wricut, Lorp 
PorRTER and Lord Gopparp) held that, where a vessel was 
seriously damaged through the grounding on a bank while 
trying to get back to St. Nazaire owing to bad weather and 
poor visibility, it was not engaged on a warlike operation 
within the meaning of that phrase in a charter-party with the 
Government as charterers, although it was returning to 
Cardiff without cargo, as a result of an’order by the sea 
transport officer to leave harbour sooner than the acting 
master thought necessary. The House held that the proximate 
or determining cause was a misfortune in navigation not 
attributable to any warlike operation at all. The House 
further held that the meaning of the word “ employment,” 
in cl. 9, was employment of the ship and not employment 
of persons, but the owners were not in this case to be indemni- 
fied by the Crown under the clause, because the stranding of 
the vessel was not a consequence arising from the master’s 
compliance with an order of the charterer but an incident 
arising in the course of carrying out the order. The House 
also held that the order was not that of the charterer, but that 
of the sea transport officer. On al! these grounds the charterer 
was not liable to indemnify the shipowner. 


In the Probate, Divorce and Admiralty- Division, on 
8th February (The Times, 10th February), the PRESIDENT 
stated that in future where desertion was charged in a pleading, 
it should be fully particularised. His lordship said that 
generally, when a respondent had withdrawn from cohabitation 
without reasonable excuse, it was sufficient to say so, giving 
the approximate date and the place when and where the 
withdrawal took place. But where it was asserted that the 
petitioner had been driven from home by conduct on the part 
of the respondent, the nature of the respondent’s conduct 
relied on should be pleaded with sufficient particularity. 
Pleadings already settled according to the hitherto existing 
practice would not be barred. 
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IMPOSSIBILITY OF PERFORMANCE 


WHERE a party contracts to supply goods which are to come 
from a certain source, and that source subsequently becomes 
inaccessible by reason of war or other circumstances, the 
supplier will not be excused fromperforming his contract if there 
are other possible sources from which the goods might come. 
This is so even though the only source in the buyer's (as well as 
the seller's) mind was that which has now become inaccessible. 

In Twentsche Overseas Trading Co., Lid. v. Uganda Sugar 
Factory, Ltd., decided by the Judicial ‘Committee of the Privy 
Council recently, the former company agreed in August, 1939, 
to deliver some railway track to the latter. The contract 
itself made no mention of the source from which the track 
was to be obtained, but both parties knew and intended that 
it should come from Germany. There were in fact other 
possible sources of supply, outside enemy territory, and the 
Judicial Committee decided that the subsequent declaration 
of war provided no excuse for non-performance. 

The old common law rule was that supervening impossibility 
did not excuse a promisor from liability to carry out his 
promise. It was his own fault for undertaking to do some- 
thing which might become impossible, and he had to run the 
risk himself. The harshness of such a rule, strictly inter- 
preted, needs no comment. It was mitigated by the doctrine 
of frustration, from which in certain circumstances it was 
implied that the contracting parties only agreed on the 
assumption and condition that certain things would or would 
not happen. If that assumption later proved to be unfounded 
the contract came to an end. If, therefore, the contract in 
Twentsche’s case had provided expressly that the track was 
to come from Germany, the Judicial Committee would 
probably have read into the contract an implied term that, 
if a declaration of war came about between Germany and the 
United Kingdom, the supplier should be relieved of his 
obligation. But since the contract was merely for the supply 
of rails, and the rails could (however inconveniently for the 
supplier) have been obtained elsewhere, the committee refused 
to infer any such condition. 


The courts are naturally reluctant to read collateral terms 
into written contracts which could, and should, have set out 
the full agreement between the parties. The principle in the 
well-known case of Krell v. Henry |1903) 2 K.B. 740, where 
a window was hired to view the coronation procession and 
the procession was later cancelled, will not be extended 
(Maritime, etc., Ltd. v. Ocean Trawlers |1935| A.C. 524). 
In Krell’s case the court read into the contract of hire 
an implied condition that the procession would take 
place. According to the present trend it is possible that 
the case would be decided differently to-day. <A further 
principle which emerged from it was that money paid 
under a frustrated contract was irrecoverable, but this 
has, of course, been altered by the Law Reform (Frustrated 
Contracts) Act, 1943. 

Practitioners, when advising clients on the drafting of 
contracts, should enjoin them to foresee as many circum- 
stances as possible in which the contract is to be avoided by 
subsequently-arising difficulties (not merely impossibilities). 
The business man is apt to say, if he cannot supply an article 
at a certain price, that the transaction is ‘ impossible.’’ 
But the courts may show little interest in prices and 
profits if the supply is “ possible’’ in the strict sense 
of the word. The lesson of Twentsche’s case is a timely 
reminder against leaving the courts to infer what the parties 
could have expressed. 

Where the subsequent impossibility arises from Act of 
Parliament the promisor is excused unless it appears that 
his intention was otherwise. But ‘where the law merely 
prescribes that a licence must be obtained before the promise 
is carried out, the licence must be applied for before 
performance can be excused (Taylor & Co. v. Landauer & Co. 
(1940), 4 All E.R. 335). The recent tightening of building 
regulations is one example of the practical bearing of this 
rule. It would not be safe to assume that any permission 
will be refused, however unlikely such permission may appear, 
until it has in fact been applied for. 


CRIMINAL LAW AND PRACTICE 


APPELLATE JURISDICTION OF QUARTER SESSIONS 


ONE of the most important features of the appellate juris- 
diction of quarter sessions is that it is wholly dependent on 
statute ; there is no right of appeal at common law or in the 
commission of the peace. Whether the right arises in relation 
to rating, bastardy, licensing or criminal matters, it depends 
on statute. 

In criminal matters the statutory provisions are set out in 
s. 19 of the Summary Jurisdiction Act, 1879, s. 37 (1) of the 
Criminal Justice Administration Act, 1914, and ss. 7 (1) 
and 25 of the Criminal Justice Administration Act, 1925. 
Section 19 of the 1879 Act gave a right of appeal against a 
conviction or order (a) adjudging imprisonment without the 
option of a fine, and (+) where there was no plea of guilty or 
admission of the truth of the information or complaint. By 
s. 37 (1) of the 1914 Act a person aggrieved by a summary 
conviction in respect of any offence may appeal to quarter 
sessions if he did not plead guilty or admit the truth of the 
information. This subsection extends the right of appeal to 
cases where no sentence of imprisonment is imposed. 
Section 7 (1) of the 1925 Act gives a right of appeal against a 
probation order under s. 1 of the Probation of Offenders Act, 
1907, where there was no plea of guilty or admission of the 
truth of the information. Section 25 of the 1925 Act gives 
a right of appeal to quarter sessions against sentence after a 
plea of guilty or admission of the truth of the information. 
In the metropolis, where the sum or penalty adjudged to be 
paid is more than £3 or the term of imprisonment awarded 
more than one calendar month, there is a right of appeal, 
whether or not there was a plea of guilty or admission of the 


truth of the information (Metropolitan Police Courts Act, 
1839, s. 50). This is not impliedly repealed by s. 19 of the 1879 
Act, supra, (Mittelman v. Denman |1920) 1 K.B. 519). 

Thus clear statutory provisions exist under which juris- 
diction is given in criminal appeals to quarter sessions. 
Under the 1879 Act the imprisonment resulting from the 
conviction appealed against must be a punishment for an 
offence, or, ‘‘ save as is hereinafter mentioned, for failing to 
do or to abstain from doing any act or thing required to be 
done or left undone.’”’ Under s. 37 of the 1914 Act the 
appellant must be aggrieved by a conviction in respect of any 
offence. 

There must be a conviction. The technical meaning of 
this word is “an adjudication that an offence has been 
committed plus the judgment ”’ (Oaten v. Auty {1919} 2 K.B. 
78) ; but in view of the special provision in s. 25 of the 1925 
Act for appeals against sentences, as opposed to appeals 
igainst convictions, it is probable that a sentence is now to 
be regarded as something separate from the conviction. 

Is a forfeiture of a recognisance a “‘ conviction ’”’ from 
which an appeal lies? Ordinarily, as the Lord Chief Justice 
said on 26th October, 1944, in R. Durham J] J., ex parte 
Laurent, ante, p. 46, one would not describe such an order as 
a conviction. Heheld, nevertheless, that it was a conviction, 
having regard to the words of s. 9 (2) of the Summary 
Jurisdiction Act, 1879, which enacts that the justices, on 
proof of conviction of an offence which is a breach of a 
condition in a recognisance, ‘‘ may by conviction adjudge 
such recognisance to be forfeited.”” The appellant in that 
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case, however, failed to prove that his conviction whereby his 
recognisance was forfeited was a conviction “in respect of 
any offence’ within s. 37 (1) of the 1914 Act. The Lord 
Chief Justice came to the conclusion with some doubt that 
there must be an offence in the sense that it can be made the 
subject of a criminal charge. Humphreys, J., while observing 
that in effect and for some purposes in law an order to forfeit 
a recognisance was the same as a fine of the amount of the 
recognisance held, however, that under s. 19 of the 1879 Act 
the right of appeal was only given where imprisonment was 
awarded, and therefore there was no appeal under that Act 
against a forfeiture of a recognisance ; and the 1914 Act gave 
no appeal because there was no offence, although there was 
aconviction. He confessed that the words “‘ by conviction ”’ in 
s.9 (2) of the 1879 Act, dealing with forfeiture of recognisances, 
troubled him, but he thought that conviction there might 
mean merely “a formal judgment of some sort, a formal 
order made by the court in the nature of a conviction.”” The 
power to convict, he pointed out, was not followed in s. 9 (2) 
by any power of adjudging any penalty beyond the penalty 
which might be adjudged by the original court before whom 
the recognisance was entered into, without any conviction at 
all. His lordship distinguished between an offence against 
the law and “something which gives jurisdiction to the 
court to order ’’ a person to pay a sum of money where he 
has voluntarily submitted to the giving of a formal under- 
taking to a court of justice, and has subsequently broken 
that undertaking. 

Possibly the Legislature did not give a thought to the 
question of appeal against a forfeiture of recognisances when 
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framing the 1879 Act, but if in the 1914 Act they had added 
the words that appeared in the 1879 Act, “‘ for failing to do or 
to abstain from doing, etc.’’, this case would have been 
decided the other way. As the Lord Chief Justice observed, 
it is difficult to see why there should be an appeal against a 
fine of a few pounds and none against an order involving the 
forfeiture of {50. Perhaps the answer lies, as Humphreys, J., 
said, in the voluntary nature of the recognisance. No one 
need be bound unless he consents, and a forfeiture would 
therefore be merely the court’s record of a breach of what 
really amounts to a contract, and an order of the agreed 
payment for such breach. The subject is difficult because, 
although Sir William Anson, in his classic work on 
“Contracts,” quotes the definition of recognisances as 
“contracts made with the Crown in its judicial capacity,”’ 
he nevertheless adds that there is little of the nature of a 
contract in the so-called contracts of record, as recognisances 
“are promises made to the sovereign with whom, both by 
the technical rules of English law and upon the theories of 
jurisprudence, the subject cannot contract.” If the forfeiture 
is not merely an order to pay agreed damages for breach of 
contract it would seem that the alternative is that the 
defendant has committed a breach of the criminal law which 
is none the less an offence because it cannot be prosecuted 
in the usual way but is dealt with under a special provision. 
If that is so, the Divisional Court’s decision would be wrong. 
On the other hand, “ prima facie an ‘ offence ’ is equivalent to 
acrime ”’ (Derbyshire Colliery Co. v. Derby [1896] 2 Q.B. 57, 58). 
In any case, there appears to be a clear casus omissus in this 
legislation. 


A CONVEYANCER’S DIARY 


PERSONAL REPRESENTATIVES AS SETTLED LAND ACT TRUSTEES 


In far too many cases in which land is settled land within 
the meaning of the Settled Land Act, 1925, that state of 
affairs has come about inadvertently. Where that is so, the 
testator (for these cases usually relate to wills and not to 
dispositions tnter vivos) has naturally not thought it necessary 
to constitute any trustees of the settlement for the purposes 
of the Settled Land Act; s. 30 (3) of that Act therefore 
applies and makes the personal representatives of the testator 
also trustees for the purposes of the Act. That is quite a 
satisfactory provision in the ordinary case where one is 
considering a settlement created by the will of a testator 
recently dead. But there may be a latent difficulty where 
one has to ascertain the trustees several years after the 
settlement came into being, as is often necessary. The words 
of the section are as follows: ‘‘ Where a settlement is created 
by will, or a settlement has arisen by the effect of an intestacy, 
and apart from this subsection there would be no trustees for 
the purposes of this Act of such settlement, then the personal 
representatives of the deceased shall, until other trustees are 
appointed, be by virtue of this Act the trustees of the 
settlement, but where there is a sole personal representative, 
not being a trust corporation, it shall be obligatory on him 
to appoint an additional trustee to act with him for the 
purposes of this Act, and the provisions of the Trustee Act, 
1925, relating to the appointment of new trustees and the 
vesting of trust property shall-apply accordingly.” 

Let us suppose that a testator died in 1915 possessed of 
real estate which he left to his wife for life on a direct trust 
with remainder to his children (of whom there were more 
than one) as tenants in common. He appointed his wife 
sole executrix, but said nothing about Settled Land Act 
trustees. The widow was still alive at the beginning of 
1926, so that the legal estate became vested in her as tenant 
for life. She died intestate and X took out letters >f 
administration to her estate. The legal estate clearly vested 
in X by virtue of the grant, since the land ceased to be settled 
land at the life tenant’s death. The next interest was a 
tenancy in common, by reason of which a trust for sale was 
imposed under s. 36 of the Settled Land Act (see also 


Re Cugny [1931] 1 Ch. 305). But that section says that the 
person in whom the legal estate is vested is to convey it, if 
called upon to do so, to the S.L.A. trustees of the settlement 
on trust for sale. Strictly, of course, there is no settlement, 
because land held on trust for sale is not settled land. 
However, the section clearly must refer to the persons who 
would be the S.L.A. trustees but for the imposition of the 
statutory trust for sale. In the case we have assumed, who 
are they? In my submission X himself is the sole trustee 
of the settlement by virtue of S.L.A., s. 30 (3). For the 
tenant for life was, when the Settled Lanfl Act, 1925, came 
into force, the sole personal representative of the original 
testator, by whose will all those dispositions were made. 
On Ist January, 1926, s. 30 (3) made her sole S.L.A. trustee, 
with the duty of appointing a colleague. That duty she did 
not perform, it is true, but there appears to be no evil effects 
from such an omission until the time comes to give a receipt 
for capital money on a sale. (It is a weakness of the 1925 
legislation that it contains a number of bruta fulmina of this 
kind; compare S.L.A., s. 35, about deeds of declaration.) 
Anyhow, at her death she was still sole S.L.A. trustee. That 
being so, s. 18 (2) of the Trustee Act operated to pass the 
trusteeship to her personal representative, the administrator 
X. That section provides: ‘ Until the appointment of new 
trustees, the personal representatives or representative for 
the time being of a sole trustee . . . shall be capable of 
exercising or performing any power or trust which was given 
to, or capable of being exercised by, the sole . . . trustee, 
or others the trustees or trustee for the time being of the 
trust.’’ On this basis X would be under a duty to assent to 
the vesting of the legal estate in himself as sole statutory 
trustee for sale, or, rather, it would be better if he were first 
to appoint a co-trustee and then assent to it vesting in both 
of them. 

The facts set out above were those of Re Thomas {1939} 
Ch. 513, but the conclusion there reached was different. A 
second claimant to the trusteeship appeared in the person 
of Y, who had taken out letters of administration de bonis 
non to the original testator, by virtue of which he claimed 
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successfully to be the S.L.A. trustee of the will of the original 
testator and thus to be entitled to a conveyance on the 
statutory trusts. The argument urged against Y seems to 
have turned mainly on the entirely false point that there 
could be no S.L.A. trustee at all because all the land was 
held on trust for sale. If such an argument had been 
accepted, it would have made nonsense of S.L.A., s. 36, and, 
incidentally, of L.P.A., s. 34 (3), which deals with devises in 
undivided shares, both of which depend on it being possible 
for S.L.A. trustees to exist in respect of the land in question. 
The argument was rejected, inevitably so, in view of Re 
Cugny. In the last paragraph of his judgment, Bennett, J., 
stated that this argument was “ the only ground upon which 
{counsel for X}| attacked’ Y’sclaim. But, with great respect, 
the report shows that counsel did argue the point which I 
set out in the earlier part of this article. The learned judge 
did not deal with it, and he assumed throughout that Y was 
right when he said: “‘ Here was a settlement created by will. 
But for s. 30 (3) there would be no trustees for the purposes 
of this Act of such settlement ’”’ (see p. 518). This major 
premise was followed by the correct minor premise, ‘‘ I am the 
personal representative of the deceased, the settlor, who 
made this will.” Whence came the conclusion, “ Therefore 
I am, until other trustees are appointed, trustee of the 
settlement by virtue of this Act.” But the major premise 
was wrong. It was perfectly true that on Ist January, 1926, 
there would have been no S.L.A. trustees but for s. 30 (3). It 
did not follow that at the date of the hearing there “ would 
be’’ no such trustees but for the subsection. In my 
submission the subsection provided a sole trustee in 1926 
and Trustee Act, s. 18, provided a successor on that sole 
trustee’s death. Re Thomas is not an authority against this 
submission, with which, for some reason that does not appear, 
the learned judge did not deal in his judgment. 

The real cause of confusion seems to be the rule that an 
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intestacy breaks the chain of representation. Administration 
of Estates Act, 1925, s. 7, provides as follows: ‘(1) An 
executor of a sole or last surviving executor of a testator is 
the executor of that testator .. . (2) So long as the chain 


_of such representation is unbroken, the last executor in the 


chain is the executor of every preceding testator. (3) The 
chain of such representation is broken by (a) an intestacy ; 
or (b) the failure of a testator to appoint an executor; or 
(c) the failure to obtain probate of a will . . .” I have never 
understood the necessity, nor indeed the use, of the rule 
about the chain being broken by an administrator (which is 
what s. 7 (3) amounts to). Moreover, as we have seen, a 
chain of trusteeship is not thus broken. However, there the 
rule is at present, and in Re Thomas the idea, no doubt, was 
that Y had to go and get a grant de bonis non because the 
sole executrix of the testator had died intestate, so that 
there was no personal representative of the original testator 
in whose favour s. 30 (3) could operate. But s. 30 (3) does 
not depend on there continuing to be a personal representative 
once there has been a moment (after the coming into force 
of the Act and after the creation of the settlement) at which 
there was one. At that moment, in my submission, s. 30 (3) 
clamps on the person who is then the testator’s personal 
representative, the status of trustee, a status with different 
rules of succession. 

The point discussed above seems to be fairly important, 
because the sort of inadvertent strict settlement which 
occurred in Re Thomas is the consequence of perhaps the 
commonest sort of will. Indeed, one keeps seeing cases where 
the position of the legal estate depends on s. 30 (3) and s. 36. 
In many of them, of course, there will be another surviving 
trustee, or the sole trustee will not die intestate. But where 
the facts are precisely as in Re Thomas it appears to be 
necessary to advise on the footing that that decision was 
per incuriam. 


LANDLORD AND TENANT NOTEBOOK 


HOT WATER 


From time to time covenants by which a landlord undertakes 
to supply (or, sometimes to use his best endeavours to supply) 
the demised premises with hot water figure in the reports, 
the most recent case being that of Engvall v. Ideal Flats, Ltd. 
[1945] W.N. 28 (C.A.), also in the Estates Gazette of 20th 
January last (p. 53). 

The facts of this case were that, in 1940, the defendants 
let the plaintiff a flat on a quarterly agreement, covenanting 
to supply and maintain in the living rooms and in the entrance 
hall and corridors an adequate system of hot water or other 
radiators for central heating, and to supply the flat with 
constant hot water. They determined the agreement by 
notice expiring on 31st December, 1943. The plaintiff 
retained possession, claiming the protection of the Increase 
of Rent, etc., Restrictions Acts ; the defendants brought no 
action, but discontinued the supply of hot water. She 
successfully sued them for damages for breach of the covenant 
in the local county court, and they appealed. 

The defence included the plea that if the premises were 
within the Acts, the services to be provided were not matters 
which fell into the control. 

Now what s. 15 (1) of the 1920 Act, which defines the 
position of what has become known as a “ statutory ”’ tenancy, 
says is: “‘ A tenant who by virtue of the provisions of this 
Act retains possession of any dwelling-house to which this 
Act applies shall, so long as he retains possession, observe and 
be entitled to all the terms and conditions of the original 
contract of tenancy, so far as they are consistent with the 
provisions of this Act . . .””. The Court of Appeal, upholding 


the judgment of the county court, considered that this 
provision was comprehensive and clear, and applied to the 
hot water covenant as one of the terms; if the landlord 
could stop the supply the value of the statutory tenancy would 
be destroyed, and the tenant would, furthermore, have no 


remedy in the shape of reduction of rent (which had been 
suggested in argument). 

‘““ Comprehensive—and clear.” The somewhat unnecessary 
“all’”’ qualifying “the terms and conditions ’’ does suggest 
comprehensiveness ; but when we come to “so far as they 
are consistent with the provisions of this Act,’’ we see that 
there must be occasions when there is at least room for 
argument. The argument advanced for the landlords in 
Engvall v. Ideal Flats, Ltd., was that a statutory tenant 
had no right to “services’’ provided for in the original 
agreement ; in effect, the Acts imposed restrictions on rent, 
and, in furtherance of that object, also conferred security of 
tenure, and that was all. But the qualification in the sub- 
section is by reference to consistency, and does not demand 
promotion of the main objects. What is, indeed, clear is 
that a tenant’s covenant to deliver up is a term not consistent 
with, etc., and one which he is obviously not bound to observe 
on becoming a statutory tenant ; and thefe is good authority 
that he is not entitled, by virtue of s. 15 (1) of the 1920 Act, 
to the benefit of a proviso giving him an option to renew 
(McIlroy (William), Ltd. v. Clements [1923] W.N. 81). 

At all events, the observations on the destruction of the 
value of the statutory tenancy, and the helplessness of the 
tenant, were desirable if only for the sake of completeness, 
showing that the suggested exclusion would be far from 
consistent with the provisions of the Acts. It was also 
unsuccessfully argued that the premises were not controlled 
(no point about whether the plaintiff had “‘ retained possession 
by virtue of the provisions of this Act ’—perhaps one of 
the few phrases as yet uninterpreted—appears to have been 
raised), the contention being that the amount of rent 
attributable to attendance excluded it. I do not know what 
was considered “‘ attendance,’’ but if the suggestion was that 
the supply of central heating and constant hot water satisfied 
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the requirement, the defendants would not only have had to 
explain why they did not claim possession but would also 
have had to cope with Wood v. Carwardine {1923] 2 K.B. 186. 
In that case (which, it is true, did not go to the Court of 
Appeal), McCardie, J., after holding that certain regulations 
about the bringing up of coal and taking down of refuse 
merely restricted the tenant and did not impose obligations 
on the landlord, had to consider whether an express covenant 
by the latter “to provide and supply a good and sufficient 
supply of hot water for the said demised premises at all times 
of the day ”’ made the flat concerned a dwelling-house bona fide 
Jet at a rent which included payments in respect of attendance ; 
and came to the conclusion, painstakingly verified by con- 
sulting Dr. Johnson’s and the Imperial Dictionaries and the 
Termes de la Ley, that it did not. If it were argued that 
the defendants in Engvall v. Ideal Flats, Ltd., undertook 
more than the supply of hot water, namely that of central 
heating, it could be shown that the conclusion reached by 
McCardie, J., still met the case; it was: ‘“‘ The word 
‘attendance’ in the proviso refers to actual personal 
attendance by the landlord’s servants or agents having actual 
corporeal existence.’ This, incidentally, would dispose of 
any argument based on a distinction between the meanings of 
“ provide ”’ and “ supply.” 

There was no claim for an injunction in the recent case, but 
I venture the opinion that though these covenants are not 
restrictive, relief of this kind might be granted in apt circum- 
stances. As has been demonstrated, the objection which 
prevailed in such cases as Ryan v. Mutual Tontine West- 
minster Chambers Association [1893] 1 Ch. 116 (C.A.), and 
Barnes v. City of London Real Property Co. [1918] 2 Ch. 18, 
in which it was held that damages only could be awarded to 
remedy breaches of covenants to employ a porter and house- 
keeper respectively, would not apply; that the mere 
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appointment of what were, to use McCardie, J.’s words, servants 
or agents having corporeal existence would not ensure that 
the porterage and cleaning which they were to be employed 
to do would be done. Also, if the breach were committed 
by a cutting-off operation isolating one flat, an injunction 
restraining the defendants, their servants and agents (in 
Engvall v. Ideal Flats, Ltd., the heating was in fact attended 
to by another company by arrangement with the landlords) 
from such cutting-off might meet the case. 

I see that in the issue following that mentioned the Estates 
Gazette published a letter from one of the directors of the 
defendant company criticising the law and commenting 
on the decision. With criticisms of the law—I do not say 
that they are unjustifiable—I am, of course, not concerned ; 
but when the writer suggests that the decision implies that a 
landlady who, on letting an unfurnished apartment in her 
house, undertook to provide and carry up to her tenant a 
morning cup of tea would be obliged to continue such personal 
attendance “ in perpetuity,’ he is not on very solid ground. 
He would have to invoke the de minimis principle, as adverted 
to in Wilkes v. Goodwin [1923] 2 K.B. 86 (C.A.), to show that 
the letting was within the Acts; for there would be not 
only the question of attendance, but also that of board. 
For when, after the decision referred to, s. 10 of the Rent, etc., 
Restrictions Act, 1923, amended s. 12 (2), proviso (i), of the 
Increase of Rent, etc., Act, 1920, what it enacted was: 
‘ . a dwelling-house shall not be deemed to be bona fide 
let at a rent which includes payments in respect of attendance 
or the use of furniture unless the amount of rent which is 
fairly attributable to the attendance or the use of furniture 

forms a substantial portion of the whole rent’: 
no reference to rent including payments in respect of 
board, which is the first of the three matters named in the 
proviso amended. 


TO-DAY AND YESTERDAY 


LEGAL CALENDAR 


February 12.—The law reports, selectively read, are as 
good as a collection of short stories. Take Merry v. Green, 
7M. & W. 623, heard in the Exchequer on the 12th February, 
1841. The plaintiff had bought a bureau at an auction for 
{1 6s. It needed a few repairs and he sent for a carpenter’s 
apprentice, who remarked that there were some secret drawers 
in it and, touching a spring, revealed a purse containing a 
guinea, eight sovereigns, a five shilling piece, fifty half crowns, 
fifty shillings, several promissory notes, and some jewellery, 
the whole valued at about £200. Merry told the boy to keep 
the thing secret and gave him a sovereign, but the facts 
leaked out, and in the sequel the solicitor of the former owner 
had the plaintiff arrested on a charge of felony. The magistrate 
discharged him, whereupon he brought an action for false 
imprisonment, and at the Warwick Assizes obtained a verdict 
for {50 damages. There was contradictory evidence whether 
or not the auctioneer had said that the bureau was sold with 
its contents and, on the ground that this fact should have been 
left to the jury, a new trial was ordered. 


February 13.— On the 13th February, 1848, Lord Cockburn 
noted in his diary a passage in the current number of the 
Quarterly Review: “ . even within the last twenty- 
five years, at a sitting of the Second Division of the Court of 
Session such words passed between one of the judges on the 
bench, Lord Glenlee, and the celebrated John Clerk (afterwards 
Lord Eldin) at the bar, that the Court was instantly cailed on 
. . . to take such measures as would prevent a duel between 
those highly reverend sexagenarians.’’ Lord Cockburn, who 
had been present, then gave a full account of the scene. 
Lord Glenlee had just begun a judgment, when Clerk rose to 
add something more. “No, Mr. Clerk,” said the judge, 
“Tl not be interrupted. That’s really impertinent.”’ 
“Impertinent !’”’ cried Clerk. ‘‘ I wish you would say that 
anywhere else.’’ And Glenlee, once famous as a swordsman, 
replied: ‘‘ I’ll say it wherever you like.’ All present were 








dumbfounded. Lord Robertson, who was deaf, made matters 
worse by asking what had happened and the Lord Justice 
Clerk had to repeat everything loudly into his ear trumpet. 
Clerk, ordered to apologise, said, with a soft sly sneer: 
“Since your lordships will have it, I’ll make an apology, but 
it shall be an apology to the Court for I'll make no apology to 
my Lord Glenlee.’” Commanded to make gn express apology, 
Clerk said with the utmost scorn: ‘ Very well, my lords, 
since your lordships insist upon it I now make an apology to 
Lord Glenlee in respect of your lordships’ commands.”’ 

February 14.—Benjamin Walsh, a stockbroker, the son of a 
director of the Bank of England, was well known in the city 
“asa dashing mercantile character.’ His speculations carried 
him successfully through a bankruptcy, enabled him to 
contract with the Chancellor of the Exchequer for a lottery 
and eventually allowed him to become a Member of Parlia- 
ment. “Sir Thomas Plumer, then Solicitor-General, who had 
long employed him as his stockbroker, entrusted him with a 
cheque for {£22,200 to purchase Exchequer bills. Walsh 
cashed it and set out to abscond to the United States with most 
of the proceeds, being arrested when he was on the point of 
sailing. He was tried at the Old Bailey on an indictment 
charging him with felony and found guilty, the case being 
reserved for the judges to consider whether the facts proved 
supported the conviction. The point was argued before the 
judges on the 14th February, 1812, and decided by them in his 
favour. He accordingly received the royal pardon but was 
expelled from the House of Commons. He was again made 
bankrupt and Sir Thomas lost heavily. 

February 15.—On the 15th February, 1688, Philip 
Stansfield, the profligate son of Sir James Stansfield, was 
executed at the Cross of Edinburgh for the murder of his 
father, whom he had strangled and thrown in the river. 
He had been condemned to have his tongue cut out for 
cursing his father and his right hand cut off for the parricide ; 
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his head was set on the East Port of Haddington, as nearest 
to the place of the murder, his body was hung in chains 
between Leith and Edinburgh, and his property was con- 
fiscated. Lord Fountainhall, a contemporary judge, wrote : 
“Some thought, if not a miraculous yet an extraordinary 
return of the imprecations, was the accident of the slipping 
of the knots on the cross, whereby his feet and knees were on 
the scaffold, which necessitated them to strangle him, bearing 
therein a near resemblance to his father’s death.’’ After his 
body had been hung in chains it was stolen and found in a 
ditch full of water, being then hung up again. 


February 16.—On the 16th February, 1791, John Belville 
was tried at the Old Bailey for feloniously stealing a pair of 
silver snuffers, a silver snuffer-stand and two silver vessels 
from Buckingham House. He did not deny it, but said that 
he had come to England as valet to a Russian gentleman, and 
had served other gentlemen of property, that finally he had 
been footman to Miss Burney, one of the Queen’s maids of 
honour, but had lost his place owing to a secret enemy. 
On the morning of the theft he declared he was wandering in 
St. James’s Park penniless, and had gone into Buckingham 
House to plead with her. There he yielded to the tempta- 
tion to steal. The compassionate jury, to save him from 
the death sentence, found him guilty of stealing to the value 
of 39s. only. 


February 17.—Joe Johnson, alias Sanders, a highwayman, 
was caught when he was shot in trying to hold up a coach 
between Hounslow and Colebrook. At Newgate he was 
charged with a robbery on another occasion, when he had 
taken a silver watch and some money. He was convicted and 
hanged at Tyburn on the 17th February, 1705. 





COUNTY COURT LETTER 


Private Street Works 

In Poole Corporation v. Moody, at Poole County Court, the claim 
was for £202 Os. 1d., on an apportionment of the charges for 
private street works. The plaintiffs’ case was that the works 
comprised water draining, levelling, and lighting in Cornelia 
Crescent, Parkstone. The defendant owned house No. 34 in the 
Crescent, and the work was done as long ago as 1933. The 
defendant’s apportionment of the total charge was originally 
£132 2s. 1d. By the time the summons was issued, viz., on the 
17th November, 1944, the amount due consisted of £129 12s. 1d. 
principal and £72 8s. interest. The defendant’s case was that he 
had sent notices of objection to the plaintiffs in 1933. These 
should have been determined by a court of summary jurisdiction. 
The evidence for the plaintiffs was that there was no record of 
the receipt of any such notices. From 1933 onwards the plaintiffs 
had sent to the defendant numerous demands for payment, but 
these had all been ignored. It was not until 1942, when he was 
interviewed by a representative of the borough treasurer, that the 
defendant first alleged the sending of any notices. His Honour 
Judge Cave, K.C., was not satisfied that notices had been sent 
as alleged by the defendant. An order was made for the sale of 
the defendant’s property, the proceeds to be applied in payment 
of the plaintiffs’ charge, including the costs of the action. 


Farm Worker’s Cottage 

In Mummery v. Raines, at Canterbury County Court, the claim 
was for possession of a cottage. The plaintiff’s case was that he 
was a farmer, with forty sheep and twenty-eight acres of land. 
Until recently he had worked the farm alone, but, owing to low 
blood pressure, he had been advised to avoid heavy work and 
obtain assistance. No farm worker would take the situation, 
however, without a cottage. A certificate of the county war 
agricultural committee was produced to the effect that the 
cottage was required for a person to be employed on work 
necessary for the proper working of an agricultural holding. 
Under the Rent, etc., Restrictions (Amendment) Act, 1933, 
Sched. I, para. (g) (ii), it was therefore unnecessary to show 
that there was any alternative accommodation. The defendant 
was a retired shipwright, who lived with his wife and daughter at 
the cottage. His case was that he had only his pension, which he 
supplemented by doing carpentering woik in the locality. If 
forced to leave the neighbourhood he would lose his connection. 
His Honour Judge Clements made an order for possession in two 
months. 
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February 18.—On the 18th February, 1760, ‘‘ came on in 
the Court of King’s Bench in Westminster Hall, a cause 
between the Rector of Whitechapel Church and the parishioners 
of that parish about the right of choosing a parish clerk : 
when the jury gave a verdict for the parishioners.”’ 


FROZEN JUSTICE. 

During the recent cold spell the Tunbridge Wells magistrates 
refused to sit in their unheated court-room and sat instead 
in their retiring room trying to make the best of a small 
electric stove borrowed from the borough surveyor’s office. 
Even assize courts have been known to become intolerable 
in the winter days. Mr. Justice Humphreys, sitting in the 
great Hall at Winchester, once threatened to transfer the 
Assizes to another town. Mr. Justice du Parcq, at Liverpool, 
once left a court, in which the temperature could not be 
raised, and continued the proceedings before a great coal fire 
in his small private room, declaring the place a public court. 
Just a year ago, at Uxbridge County Court, Judge Tudor 
Rees sat for an hour shivering with the cold because the hot 
water system was not working. Gowns were worn above 
overcoats, and at last the judge acceded to a suggestion to 
adjourn to warmer surroundings. “‘ Justice ought to be cold, 
but never frost-bitten,”’ he said. At Marylebone Police Court, 
Mr. Hay Halkett used to be rather sensitive to the temperature. 
One morning he came in, saw that the thermometer was low, 
and exclaimed ‘“‘ Only 60! I can’t sit here to-day!’’ Next 
morning the usher took the precaution of warming the 
instrument at the fire. On arriving, the magistrate went 
straight over to examine it, and cried: ‘‘ Good heavens! 
over 90 to-day! As much too hot this morning as it was too 
cold yesterday.” 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies eiven or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a of, ip A Ad. A J, rp 





Wife of Tenant as Occupier 

Q. The tenant of a dwelling-house controlled by the Rent Acts 
has given notice to quit and has already left the premises (to live 
with another woman), leaving behind his lawful wife, who refuses 
to move. The notice to quit will be accepted and no rent after 
its expiry will be accepted either from the man or his wife. Is the 
wife entitled to the benefit of the Acts or is she a trespasser ? 
We think a point somewhat similar to this was judicially con- 
sidered quite recently when a claim for possession was dismissed 
on the ground that, in the particular circumstances of the case, 
the man’s tenancy had not been determined and that he was 
not before the court. Can you refer us to the case, please ? 

A. The wife is not a trespasser, and is entitled to the benefit of 
the Rent Acts. See Brown v. Draper [1944] 1 K.B. 309. 


Maintenance of Step-children 

Q. A widow with two children under sixteen years of age, 
marries again and there is one child of the marriage. The 
husband has now deserted the wife leaving her with all three 
children under sixteen years of age. Is the husband legally 
liable to maintain all three children ? 

A. The husband is liable to maintain all three children. See 
Hill v. Hill [1902] P. 140, and the Poor Law Act, 1930, s. 14 (3). 


Religion of Children 

Q. A Protestant lady marries a Roman Catholic husband 
without knowing his religion. The husband now proposes to 
send the children to a convent. 

(1) Is the wife joint guardian with her husband ? 

(2) Can she object to the children being removed to a convent 
and, if so, what is the nature of the action and which court. 

(3) No undertaking was given as to the children being brought 
up as Roman Catholics. 

A. (1) Yes. 

(2) Yes. The wife should apply to the High Court for a writ 
of habeas corpus if the children are removed. See the Infants’ 
Custody Act, 1873, s. 1. 

(3) The marriage was evidently not celebrated in a Roman 
Catholic church. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
Pandit Kishori Lal v. R. 

Viscount Simon, L.C., Lord Russell of Killowen, Lord Porter, 
Lord Goddard and Sir Madhavan Nair. 6th December, 1944 
India—Criminal law—Sentence of transportation for life—Sentence 

served in India as if sentence of vigorous imprisonment— 

Remission earned—Over fourteen years imprisonment—Habeas 

corpus—A pplication for release—Indian Penal Code (XLV of 

1860), ss. 55, 58—Prisoners Act (III of 1900) (as amended), 

ss. 29, 32. 

Appeal by special leave from an order of a judge of Lahore 
in the exercise of criminal jurisdiction. 

In 1930 the appellant was convicted of waging war against the 
King and of murder and sentenced to transportation for life, 
which was the only sentence, other than death, which could be 
awarded for these crimes. In fact, he was never transported, 
but was detained in gaol in India and there dealt with as if his 
sentence had been one of rigorous imprisonment. His sentence, 
however, was never commuted under s. 55 of the Penal Code to 
rigorous imprisonment. There was no provision either in the 
Indian Penal Code or the Code of Criminal Procedure which in 
terms provided that no sentence of rigorous imprisonment was 
to exceed fourteen years. In fact, in no case where rigorous 
imprisonment was prescribed as a punishment, was the sentence 
longer than fourteen years. The only sentence which exceeded 
fourteen years was one of transportation for life. Convicts 
given this sentence might be granted remission for good conduct 
and for the purpose of calculating remission life sentences were 
treated as sentences for twenty years. By the Ist July, 1942, 
the appellant had earned such remission that, if it were added 
to the term he had served, the aggregate would have exceeded 
fourteen, but not twenty, years. On this date he made an 
application to the High Court of Lahore for an order, in the 
nature of habeas corpus, under s. 491 of the Code of Criminal 
Procedure, claiming that he had justly served his sentence and 
should therefore be released. This application was _ refused. 
The High Court held it had no jurisdiction to hear an appeal on 
a criminal matter. Special leave was subsequently given to 
appeal to His Majesty in Council. Section 53 of the Penal Code 
sets out six different punishments for offenders, the second being 
transportation and the fourth being imprisonment, rigorous or 
simple. Section 55 provides that in every case where sentence 
of transportation for life has been passed, the Government of 
India, or the government of the place where the offender was 
sentenced, may commute the punishment to imprisonment. 
Acts passed since the Indian Penal Code, 1860, have effected a 
radical change in the law, and such a sentence no longer 
necessarily involves prisoners being sent overseas. The Prisoners 
Act, 1900 (as amended), by s. 29, authorises the removal of any 
person under sentence of transportation to any other prison in 
British India. By s. 32 the Local Government is authorised to 
appoint places to which prisoners under sentence of trans- 
portation may be sent and to give orders for the removal of such 
persons to the places so appointed. These powers are exercisable 
by the Provincial Governments. 

Lorp Gopparp, delivering the decision of the Board, said 
the appellant’s main contention was that, as he had all along 
been subject to rigorous imprisonment, he could not be made to 
suffer a term which, aggregated with the period of remission 
earned, would exceed fourteen years, that being the maximum 
term of rigorous imprisonment allowed by law. He further 
contended that the Government, by causing him to be dealt with 
in the same manner as if sentenced to rigorous imprisonment, 
must be deemed to have commuted his sentence under s. 55. 
The contention of the Government was that they could confine 
a prisoner sentenced to transportation in any prison appointed 
by them for the purpose, there to be dealt with as though 
sentenced to rigorous imprisonment, but this did not affect the 
length of the sentence unless it had been commuted. The effect 
of ss. 29 and 32 of the Prisoners Act, 1900 (as amended), made it 
plain that, where a sentence of transportation had been passed, 
it was no longer necessarily a sentence of transportation beyond 
the seas. The only place to which prisoners had been sent was 
the Andaman Islands. Nowadays only such prisoners sentenced 
to transportation as might volunteer to undergo transportation 
Overseas were sent to these islands. At the present day trans- 
portation was but a name given in India to a sentence for life. 
In India a prisoner sentenced to transportation might be sent to 
the Andamans or might be kept in one of the gaols in India 





appointed for transportation prisoners, where he would be dealt 
with in the same manner as a prisoner sentenced to rigorous 
imprisonment. The appellant was lawfully sentenced to trans- 
portation for life and, when he made his application, he was in a 
prison which had been appointed as a place to which prisoners 
so sentenced might be sent. Assuming the sentence was to be 
regarded as one for twenty years, and subject to remission for 
good conduct, he had not earned remission sufficient to enable 
him to discharge at the time of his application. It was 
accordingly rightly dismissed. Their lordships were not to be 
taken as meaning that a life sentence must in all cases be treated 
as one of not more than twenty years, or that the convict was 
necessarily entitled to remission. Appeal dismissed. 

CounsEL: Pritt, K.C., and Handoo; G. D. Roberts and 
J. M. Pringle. 

Soticitors : Douglas Grant & Dold ; Solicitor, India Office. 

[Reported by Miss B. A. BickNeLt Barrister-at-Law.| 


HOUSE OF LORDS 
Slavin v. A. M. Carmichael & Co., Ltd. 
Viscount Simon, L.C., Lord Thankerton, Lord Macmillan and 
Lord Simonds. 25th January, 1945 
Workmen’s compensation—Tractor driver injured while adjusting 
scvaper—Fitters provided to do major repairs—Accident arising 
out of and in course of employment—Workmen’s Compensation 

Act, 1925 (15 & 16 Geo. 5, c. 84), s. 1 (1). 

Appeal from the Court of Session. 

In this case the arbitrator refused the appellant’s application 
for compensation under the Workmen’s Compensation Acts and 
the Court of Session declined to interfere with his decision. 
The claim arose in the following circumstances: The appellant 
was employed by the respondents as a tractor driver. On 
9th July, 1942, while he was driving a tractor drawing a 13-yard 
le Tourneau scraper, the slide in the scraper jammed in the course 
of its run. The appellant got down from the tractor and 
managed to release the jam. The power spring, by which the 
slide was actuated, then came into operation and the appellant’s 
leg was caught by a connecting rope and he sustained serious and 
permanent injuries. The arbitrator found that the appellant 
was acting without instructions from the respondents in releasing 
the slide, but he had not been prohibited from doing so. He had 
no mechanical training, nor was he acquainted with the working 
of the scraper. The duty of a tractor driver was to drive the 
tractor and to operate the levers controlling the scraper. ‘Two 
fitters and a foreman were provided, whose duty it was to make 
repairs to scrapers. The drivers, however, on occasions did 
minor repairs to scrapers, and the appellant had been told to 
do such repairs. At the time of the accident the fitters were 
away at lunch. The appellant was not awake to the danger in 
releasing the slide. He was not actuated by bravado or curiosity 
or any motive other than a desire to remedy the defect so as to 
continue his work. On those facts the arbitrator held that the 
act of releasing the jammed slide was done for the purpose of 
and in connection with the respondents’ trade or business. The 
act was not within the scope of the appellant’s employment, and 
therefore the accident did not arise out of or in the course of his 
employment. The arbitrator accordingly disallowed the claim. 

Lorp THANKERTON, with whose opinion Viscount Simon, L.C., 
agreed, said that it was settled law that two questions were 
involved, namely, what were the nature and terms of the 
employment ; and secondly, whether the accident arose out of 
and in the course of the employment within s. 1 (1) of the 
Workmen’s Compensation Act, 1925. The first of these questions 
was one of fact, whereas the second was one of law. ‘The 
determination of the question whether the accident arose out of 
the employment might be said to depend on whether it arose 
from an act of the workman which he was employed to perform 
or which was reasonably incidental thereto. It was obvious that an 
act in breach of a statutory regulation, or other express 
prohibition, could not be said to be a purpose of the employment, 
or to be reasonably incidental thereto. The arbitrator had 
treated the employment of the two fitters and a foreman fitter 
as amounting to an express prohibition. That was not a correct 
view. The arbitrator had applied the observations of Lord 
Dunedin in McFerrin v. Wilsons and Clyde Coal Co. and McAulay 
v. James Dunlop & Co. [1926] A.C. 377, which were both cases 
of a breach of statutory regulations. He had failed to treat the 
dicta of Lord Dunedin ‘in those cases with the circumspection 
which he had enjoined in Plumb v. Cobden Flour Mills Co., Ltd. 
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[1914] A.C. 62, 64. Having found what was the nature of the 
employment and its duties, the arbitrator should have considered 
whether the risk in this case was reasonably incidental to the 
employment. While major repairs on the scraper were within 
the province of the fitters, running repairs were within the 
sphere of the appellant, so that his primary duties should proceed 
with as little delay as possible. For that purpose it was for the 
appellant to decide on the spot whether the jamming involved 
merely a running repair. If he were doubtful, it was his duty to 
return with the tractor to the fitters’ shop. The answer to the 
question whether the accident arose out of the employment was 
that it did. If the appellant came to the conclusion that this 
was a minor repair, why should the risk cease to arise out of the 
employment ? In the absence of any instructions by the 
employers and as they left it to the judgment of an unskilled 
mechanic to decide how to act, which caused the risk to be 
incurred, they could not disclaim responsibility. It was no 
answer to point to the skilled fitters. On the facts proved, as a 
matter of law, the accident arose out of and in the course of the 
employment. The appeal should be allowed. 

The other noble and learned lords agreed in allowing the 
appeal. 

CounsEL: James Walker, K.C., and 7. J. Doull Connolly ; 
L. Hill Watson, K.C., and J. A. Crawford. 

Soxicitors: Hy. S. L. Polak & Co., for Herbert Macpherson, 
Edinburgh, and W. G. Leechman & Co., Glasgow; Parker, 
Garrett & Co., for Bryson & Davie, S.S.C., Edinburgh, and 
M’Cash & Hunter, Perth. 

[Reported by Miss B. A. Bickne i, Barrister-at-Law. 


COURT OF APPEAL 
Marlborough (Duke of) v. Attorney-General. 
Lord Greene, M.R., Finlay and Morton, L.JJ. 

11th December, 1944. 

Revenue — Estate duty — Succession duty — Marriage settlement 
executed abroad—Principle applicable to determine duty payable 
—Parliamentary grant of inalienable estate and pension— 
Pension vedeemed—Redemption moneys applied on purchase of 
land—Lands settled in trust for sale—‘* Lands or chattels ’’— 
Meaning—Succession Duty Act, 1853 (16 & 17 Vicet., c. 51), 
s. 2—Finance Act, 1894 (57 & 58 Vict., c. 30), ss. 2 (2), 5 (5). 
Appeal from a decision of Vaisey, J. 

By a settlement dated the 6th November, 1895, executed in 
New York but in English form, on the marriage of the ninth 
Duke of Marlborough with Miss V, an American, the wife’s father 
settled $2,500,000 on the ninth Duke for life and then on the 
wife for life, with an ultimate trust for the heir male of the body 
of the ninth Duke succeeding to the dukedom. The matrimonial 
domicil of the parties was English. At the date of the settlement 
the wife was 18} years of age and the settlement was approved 
by the Chancery Division under the Infants Settlement Act, 1855. 
Under a statute passed in the reign of Queen Anne certain lands 
(hereinafter called ‘‘ the Parliamentary Estates ’’) and a pension 
of £5,000 a year was annexed to the dukedom and made 
inalienable. In 1884 the pension was redeemed under certain 
statutory powers and the redemption moneys became invested 
in certain London freeholds. By a settlement of 1905 the 
London freeholds were settled by the ninth Duke upon trust to 
sell the same with his consent, and he took a life interest under 
the settlement. The ninth Duke died on the 30th June, 1934. 
This summons was taken out by the tenth Duke of Marlborough 
under s. 3 of the Administration of Justice (Miscellaneous 
Provisions) Act, 1933, the Attorney-General being the defendant, 
raising the following questions: (1) whether succession and 
estate duty became payable on the death of the ninth Duke in 
respect of the funds comprised in the 1895 settlement ; 
(2) whether for the purpose of ascertaining the rate of estate 
duty payable on certain estates and properties passing on the 
death of the ninth Duke they fell to be aggregated (a) with the 
1895 settlement funds, (b) with the pension fund, so as to form 
one estate within s. 4 of the Finance Act, 1894 ; (3) whether, in 
relation to the freehold properties and other investments 
representing the pension redemption moneys, duty fell to be 
paid on the value thereof or, pursuant to s. 5 (5) of the Finance 
Act, 1894, on the value of the interest in the pension fund of the 
tenth Duke in like manner as for the purpose of succession duty ; 
(4) whether, in relation to investments representing capital 
moneys arising through the exercise of the powers conferred 
by the Settled Land Acts, from the sale of portions of the 
Parliamentary Estates (a) estate duty fell to be paid on the value 
of such investments or on the value of the interest therein of the 
plaintiff to be valued in like manner as for the purpose of 
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succession duty, (b) such investments were aggregable with the 
other aggregable assets. Vaisey, J., declared that estate and 
succession duty were payable in the 1895 settlement funds ; 
(2) that for the purpose of ascertaining the rate of duty that the 
1895 settlement funds and the properties and investments 
representing the redemption moneys were aggregable ; (3) that 
estate duty was payable on the value of the freehold properties 
representing redemption moneys; (4) that estate duty was 
payable on the value of the interest of the plaintiff in the invest- 
ments representing the proceeds of sale of the Parliamentary 
Estates, and that the value of such interest was not aggregable 
with the aggregable assets passing on the death of the ninth 
Duke. The plaintiff appealed on the first three questions and 
the Attorney-General cross-appealed on the fourth. The Finance 
Act, 1894, s. 5 (5), provides: ‘‘ Where any lands or chattels are 
so settled, whether by Act of Parliament or royal grant, that 
no one of the persons successively in possession thereof is capable 
of alienating the same, whether his interest is in law a tenancy 
for life or a tenancy in tail, the provisions of this Act with respect 
to settled property shall not apply, and the property passing on 
the death of any person in possession of the lands and chattels 
shall be the interest of his successor in the lands and chattels, and 
such interest shall be valued, for the purpose of estate duty, in 
like manner as for the purpose of succession duty.” 

Lorp GREENE, delivering the judgment of the court on the 
first question, said the appellant and the Crown were in 
agreement that, in a case of a marriage settlement, the question 
whether succession duty was payable under s. 2 of the Succession 
Duty Act, 1853, was to be answered by reference to the law 
governing the settlement—in other words, the proper law of the 
settlement. But there were authorities which suggested that 
succession duty was attracted when the forum for proceedings 
under the settlement was English—a different test from that of 
the proper law of the settlement. After a careful consideration 
of Wallace vy. Attorney-General, 1 Ch. 1; Attorney-General v. 
Belilios [1928) 1 K.B. 798, 819; In ve Cigala’s Settlement Trusts, 
7 Ch. D. 351; and Attorney-General v. Jewish Colonization 
Association [1901] 1 Q.B. 123, they had come to the conclusion 
that, in the case of a marriage settlement, succession duty was 
exigible only where the proper law of the settlement was English 
or Scottish; that was -to say (to use the language of 
Sargant, J., in Attorney-General v. Belilios, supra), ‘‘ the law 
under which the succession arises.”” Taking all the circumstances 
into consideration, and attaching particular weight to the fact 
that the matrimonial domicil was English, they held the proper 
law of the settlement was English, and this part of the appeal 
must be dismissed. 

Morton, L.J., delivering the judgment of the court in the 
later questions, said that the present Duke contended that the 
London freeholds were “ lands or chattels ”’ within s. 5 (5) of the 
Finance Act, 1894. Vaisey, J., held they were not. It was 
contended for the Duke that (1) in considering whether any 
property came within s. 5 (5), the court should not consider 
what was the nature of the property originally settled by Act of 
Parliament, but only what was the nature of the property at the 
death of the ninth Duke ; (2) that the words “‘ lands or chattels ”’ 
in s. 5 (5) were intended to cover every kind of property, real or 
personal ; (3) these freeholds were on 30th June, 1934, and still 
within the meaning of the subsection. They 
were satisfied that the words “ lands or chattels ’’ did not cover 
real and personal estate of every kind. The London freeholds, 
if they were treated as converted into personalty, were not 
“chattels ’’ within the subsection. The next question was 
whether they were “lands.”” On the 30th June, 1934, the 
London freeholds were land in fact, and it was contended that 
the trusts of the deed of 11th April, 1905, were not such as to 
convert them into personalty. The first trust in the deed was 
a trust for sale. The fact that the trust for sale was only 
exercisable with the consent of the Duke did not prevent it 
being an immediate trust for sale. The London freeholds must 
be deemed to have been personal estate at the death of the ninth 
Duke and not “lands.’”’ If, however, they ought to consider 
that nature of the property which was originally settled by the 
statute of Anne, it was clear that s. 5 (5) could not apply, as that 
statute settled a pension. With regard to the cross-appeal, the 
investments and cash representing the proceeds of sale of portions 
of the Parliamentary Estates were “ lands.’’ Appeal and cross- 
appeal dismissed. 

CounsEL: Harman, K.C., and J]. A. Wolfe; The Attorney- 
General (Sir Donald Somervell, K.C.) and J. H. Stamp. 

Soticitors: Nicholl, Manisty & Co.; Solicitor of Inland 
Revenue. 


were “ lands ’”’ 


[Reported by Miss B. A. Bicknett, Barrister-at-Law.)} 
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REVIEW 


The New Law of Education. By D. J. Beattie, LL.M., 
Solicitor of the Supreme Court, and P. S. Taytor, M.A., 
Education Officer of Chatham. Foreword by Evan T. Davis, 
M.A., of the Middle Temple, Barrister-at-Law. 1944. pp. xx, 
296 and (Index) 39. London: Butterworth & Co. (Publishers), 
Ltd. 21s. net. ‘ 
The Education Act, 1944, received the Royal Assent on 

3rd August, 1944. The Act contains 122 sections and nine 

schedules, and the authors and publishers are to be congratulated 

upon having produced so comprehensive a work in so short a 

period. The Act describes itself as ‘‘ An Act to reform the law 

relating to education in England and Wales.’ Its effect, 
however, is to render obsolete every existing book on the law 
of education. The present volume adequately supplies the need 
for a commentary on the new statutory provisions. The Act 
has not been merely cross-referenced and indexed. The authors 
have attempted, and achieved, a clear exposition of the Act and 
its relation to the old law in as concentrated a form as possible. 

The work has not been burdened with long descriptions of 

decided cases; but reference is made to those which are likely 

to have any relevance to the new law. As a general survey of 
the new system, the book should be invaluable to the managers 
and governors of voluntary schools and to members of Joint 

Education Boards, Education Committees and _ Divisional 

Executives—all of whom will be responsible for the administra- 

tion of the new system. The latter will necessitate much 

complicated negotiation before it arrives at full working order. 

Those concerned will find this volume a reliable guide to a statute 

which is necessarily a complicated document, effecting fundamental 

changes over a wide field of human effort. 


OBITUARY 





Dr. KATHLEEN KITCHIN 
Dr. Kathleen Kitchin, barrister-at-law, died on Monday, 


5th February, aged forty-seven. As a student at the London 
School of Medicine for Women, she took the degree of M.Sc. in 
anatomy, and from 1917-18 was honorary acting prosector 
to the Zoviogical Society. She graduated in medicine from 
St. Mary’s Hospital in 1921. She was the wife of Mr. D. Harcourt 
Kitchin, barrister-at-law, and together they rendered valuable 
service to the medical and legal professions. Dr. Kitchin was 
called by Gray’s Inn in 1936. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


PonTyPooL GAS AND WATER Bit [H.L.]. 

Read Second Time. 

REPRESENTATION OF THE PEOPLE BILL [H.C.]. 

Read Third Time. 

TEACHERS (SUPERANNUATION) Biv [H.C.}. 

Read First Time. 

Waces Councits BILL [H.C.}. 

Read First Time. 

HOUSE OF COMMONS 
CoLONIAL DEVELOPMENT AND WELFARE BILL [H.C.). 

Read Second Time. [7th February. 
CoMMERCIAL Gas Bit [H.C.}. 

Read Second Time. [7th February. 
COMPENSATION OF DISPLACED OFFICERS (WAR SERVICE) BILL 

[H.C.}. 

Read Second Time. [9th February. 
East GRINSTEAD GAS AND WATER BILL [H.C.}. . 

Read Second Time. [oth February. 
Export GUARANTEES BILL [H.C.}. : 

Read Third Time. 
Hypro-ELectric UNDERTAKINGS 

(SCOTLAND) BiLv [H.C.}. 

To amend the law of Scotland with regard to the valuation 
for rating of hydro-electric undertakings and for purposes 
connected therewith. 

Read First Time. 

Inptia Estate Duty Biv [H.L.). 

Read First Time. [8th February. 
Law REForM (ConTRIBUTORY NEGLIGENCE) BiLt [H.L.]. 

Read First Time. {7th February. 
LicENSING PLANNING (TEMPORARY PROVISIONS) BILL [H.C.}. 
Reported with amendments. [6th February. 


[7th February. 
[7th February. 
{7th February. 


[oth February. 


[8th February. 
(VALUATION FOR’ RATING) 


[6th February. 
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LIMITATION (ENEMIES AND WAR PRISONERS) BILL [H.L.]. 


Read Second Time. 

Locat AuTHOoRITIES LoANs BILL [H.C.}. 

Reported with amendments. 
MANCHESTER SHIP CANAL BILt [H.C.}. 

Read Second Time. [6th February. 
Min. oF HEALTH PROV. ORDER (CONWAY AND COLWyNn Bay 

Jornt WATER SuppPLy Boarp) BILv [H.C.]. 

Read Second Time. [7th February. 
Newport (ISLE OF WIGHT) CoRPORATION BILL [H.C.]. 

Read First Time. [6th February. 
NORTHERN IRELAND (MISCELLANEOUS PRoviIsIoNs) BILL [H.C.}. 

To make miscellaneous amendments in the law applicable to 
Northern Ireland and, as respects securities issued or guaranteed 
by the Govt. of Northern Ireland, to amend certain enactments 
relating to trustees and savings banks. 

Read First Time. 

NursEs Bitv [H.L.]. 

Read Second Time. 

Potick (His Majesty’s INSPECTORS OF CONSTABULARY) 
[H.C.]. 

Read Second Time. [Sth February. 
Roap TRANSPORT LIGHTING (CYCLES) BrLv [H.L.]}. 

In Committee. [8th February. 
SOUTH SUBURBAN Gas BILL [H.C.). 

Read Second Time. [7th February. 
STAFFORDSHIRE POTTERIES STIPENDIARY JUSTICE BILL [H.C.]. 

Read Second Time. [6th February. 
WADEBRIDGE R.D.C. Biv [H.C.]. 

Read Second Time. 

WARRINGTON CORPORATION BILL [H.C.). 

Read Second Time. 

WEAVER NAVIGATION BIL [H.C.}. 

Read Second Time. 

WISBECH WATER BILL [H.C.]. 

Read Second Time. 

QUESTIONS TO MINISTERS 
COMPENSATION : EXPLOSION, BURTON-ON-TRENT. 

Mr. Gretton asked the Secretary of State for Air the basis 
upon which the injured and the dependants of those killed in the 
explosion at Burton-on-Trent, on 27th November, 1944, will be 
compensated. 

Sir ARCHIBALD SINCLAIR: Compensation will be paid on the 
basis of the awards which those concerned might reasonably 
expect in a successful action for damages under the Fatal Accidents 
Act, the Law Reform Act, or at common law. Claimants have 
been invited to seek legal representation, either through their 
solicitors or through trade union machinery. All reasonable legal 
costs will be paid, in addition to settlements for compensation. 
[7th February. 


[9th February. 


[8th February. 


[Sth February. 


[Oth February. 
BILL 


{7th February. 
[Oth February. 
[7th February. 


[oth February. 


o 
MAINTENANCE PAYMENTS. 
OLIVER asked the Chancellor of the Exchequer whether 
the provisions of s. 25 of the Finance 
Act, 1944, which provides for the deduction by the taxpayer of 
sums paid to a wife under an order of the court for her mainten- 
ance, to cover cases of husbands living apart from thé¢ir wives 
and who are making payments of maintenance under a deed of 
separation or other binding agreements ; and whether he is aware 
that the present system of deducting tax from the gross amount 
paid causes a great deal of friction and confusion between the 
parties. 

Sir JoHN ANDERSON : I do not think that it is either necessary or 
desirable to extend the provisions of s. 25 of the Finance Act, 
1944, as suggested by my hon. friend. Where maintenance 
payments are made under a deed of separation or other binding 
agreement, it is to be assumed that the income tax factor will 
have been taken into account in the negotiations between the 
parties as to the conditions of separation. [6th February. 


Mr. 
he will consider extending 


NATIONALITY OF MARRIED WOMEN. 

Mrs. CAZALET KetIR asked the Secretary of State for the Home 
Department whether the Government will now consider imple- 
menting the policy declared in 1931 by introducing legislation 
to allow British women to retain their nationality on marriage 
to an alien. 

Mr. Hersert Morrison : It is not possible for His Majesty’s 
Government to introduce such legislation without prior consulta- 
tion with the Dominions. No suitable opportunity for consultation 
has occurred, but the matter will not be overlooked. 

[8th February. 


Mr. W. F. Vernon, solicitor, of Smethwick, left £59,038, with 
net personalty £42,713. 











THE SOLICITORS’ 


WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1944-1945 
°.P. 129, Coal Distribution Order, 1943. Special Direction 
(London Region) (Restriction of Supplies) No. 1. 
Jan. 31. 

Death Duties. Relief against Double 
Order in Council, Jan. 24, applying s. 
Finance Act, 1894, to St. Helena. 

Diplomatic Privileges (United Nations Information 
Organisation. The Refugees Committee and the 
European Advisory Commission) Order in Council. 
Jan. 24. 

Poor Law, England. 
ment) Order. Jan. 29. 

Supreme Court, Procedure. Order of the Lord 
Chief Justice of Northern Ireland, Jan. 18, adding 
Rule 53a to Order LXXIX of the Rules of the 
Supreme Court (Northern Ireland), 1936. 

Trading with the Enemy (Custodian) (Amendment) 
Order. Feb. 1. 

Trading with the Enemy. Former enemy-occupied 
territories (Authorisation) Order. Feb. 1. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) Order. Feb. 1 

Visiting Forces (Royal Canadian Air Force) (Amend- 
ment) Order in Council. Jan. 24. 


STATIONERY OFFICE 
List of Statutory Rules and Orders during Jan., 


Duty in 
20 of the 


Public Assistance (Amend- 


1945. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2} 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Mr. HENRY Joun 
Fie_p, K.C., of 3, Hare Court, Temple, E.C.4, to be the Judge 
of the County Courts on Circuit No. 20 (Leicestershire, etc.), 
in the place of His Honour Judge Galbraith, K.C., deceased, 
as from 9th February, 1945. Mr. St. John Field was called by 
the Inner Temple in 1908, and took silk in 1936. 

Mr. J. W. BENNETT, coroner for Penge and clerk to Penge 
magistrates, has been appointed coroner for Greenwich in 
succession to Mr. N. T. Baynes, who has resigned. 


Notes 

Sir S. Varadachariar, Judge of the Federal Court of India, 
has been elected an Honorary Master of the Bench of the Inner 
Temple. 

After a forty-seven years’ association with the Bolton County 
Court, Mr. James R. Haslam has retired from the position of 
Chief Clerk. 

Mr. John Maude, K.C., will be chairman of the special Home 
Office tribunal to inquire into the welfare and efficiency of the 
Huddersfield Borough Police. 

At the monthly meeting of the directors of the Solicitors 
Benevolent Association, held on the 7th February last, grants 
amounting to 4876 15s. 9d. were made to twenty-four beneficiaries. 


The usual monthly meeting of the directors of the Law 
Association was held on the 5th February, Mr. C. A. Dawson 
in the chair. There were seven other directors present. Applica- 
tions for assistance were considered, and £150 was voted in relief 
of deserving cases. The Secretary reported the result of the 
annual appeal to be four life members and twenty-five annual 
subscribers, and other general business was transacted. 


THE LAW SOCIETY: REFRESHER COURSES IN LAW 

The Council of The Law Society are engaged in making arrange- 
ments for the provision of refresher courses for solicitors returning 
from national service. Articled clerks who have passed their 
Final Examination will also be admitted to the courses. 

The Council have been able to secure the services of 
Mr. R. E. Megarry, M.A., LL.B., as Director of The Law Society’s 
refresher courses. Mr. Megarry, a barrister who was formerly 
a solicitor, has considerable experience of law lecturing. 

A team of lecturers is now being assembled, and the Council 
will be pleased to consider applications from practising members 
of the Bar. Applications should be addressed to the Secretary 
of The Law Society, Chancery Lane, W.C.2. j 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, , 1939) 2% 


: | 
Middle Flat t Approxi- 
Interest a eld 
Yield redemption 
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English Government Securities 

Consols 4% 1957 or after .. ‘ FA 
Consols 24° ; em ay 
War Loan 3% ‘. AO 
War Loan 33% 
Funding 4% 


1955-59 - J 
1952 or after - JD 
Loan 1960-90 MN 
Funding 3°% Loan 1959-69 sin AO 
Funding 2? go, Loan 1952-57 es JD 
Funding 2 07 Loan 1956-61 AO 
Victory 4% Loan Av. life 18 years .. MS 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 ais MS; 102 
National Defence Loan 3% 1954-58 JJ) 
National War Bonds 24% 1952-54 .. IS 
Savings Bonds 3% 1955-65 
Savings Bonds 3% 1960-70 
Local Loans 3% Stock 
Bank Stock .. = i 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after =i - 
Guaranteed 2}?% Stock (Irish Land 
Act 1903) .. ve => 
Redemption 3% 1986— 06 : 
Sudan 44% 1939-73 Av. life 16 years 
Sudan 4% ‘1974 Red. in part after 
1950 ‘ 
Tanganyika 4% Guaranteed 1951-71 
Lon. Elec. T.F. Corp. 24% 1950-55 
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Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
Australia (Commonw’h) 3% 1955-58 
+Nigeria 4% 1963... ‘ 
*Queensland 34% 1950- 70... 
Southern Rhodesia 3$% 1961-66 
Trinidad 3% 1965-70 
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Corporation Stocks 
*Birmingham 3% 1947 or after 
*Croydon 3% 1940-60 
*Leeds 3}% 1958-62 
*Liverpool 3% 1954-64 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO 
London County 3% Con. Stock after 
1920 at option of Cerporation .. MSJD 
*London County 34% 1954-59... FA 
Manchester 3°, 1941 or after ‘is FA 
*Manchester 3% 1958-63 .. re AO 
Met. Water Board 3% “A” 1963- 
2003 .. ne ie cia oe AO 
Do. do. 3% ‘‘ B’”’ 1934-2003... MS 
Do. do. 3% “ E” 1953-73 ~~ a 
Middlesex C.C. 3°, 1961-66 Se MS 
*Newcastle 3° Consolidated 1957 .. MS 
Nottingham 3° Irredeemable . MN 
Sheffield Corporation 34% 1968 .. JJ 
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English Railway Debenture and 
Preference Stocks 
Gt. Western Rly. 4° Debenture 
Gt. Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge. . 
Gt. Western Rly. 5% Cons. G'rteed. 
Gt. Western Rly. 5% Preference 








* Not available to Trustees over par. 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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